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NOTE AND COMMENT 



What is the Practice of Medicine? — For a reasonably full consider- 
ation of this question the reader is referred to 4 Mich. L. Rev., pp. 373- 
379, and s Mich. L. Rev., pp. 181-183. Since those notes were written, other 
cases upon the subject have appeared, one of which may well serve as a 
basis for additional comment, the case of Bennett v. Ware, decided by the 
Court of Appeals of Georgia, May 7, 1908, and reported in 61 S. E. Rep. 546. 

Bennett brought suit against Ware for malicious prosecution and false 
imprisonment, basing his action upon the facts that he had been arrested 
upon a warrant sworn out by Ware, in which he was charged with prac- 
ticing medicine without a license, in violation of the statutes of the state, 
and that he had been discharged upon the preliminary examination. In 
addition to the averment of his arrest, imprisonment and discharge and 
that his prosecution was malicious and without probable cause, the plaintiff 
alleged in his petition that, at the time of his arrest, he was engaged in the 
"profession of healing diseases without the use of medicine, commonly and 
better known as a 'magic healer;'" that he "heals the sick without the 
use of medicine in any form or manner whatever by placing his hands 
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upon that portion of the body that is affected by pain, that this gift or 
magic power is given him direct from the Lord." He alleged further that, 
while he made no charges for his services, he accepted such gratuitous 
offerings as those whom he treated might desire to make; that as a result 
of his arrest he not only suffered great humiliation, but lost two days' com- 
pensation in "gifts," amounting to $25 a day, and the necessary expense of 
hiring a lawyer to defend him; that in fact he "lost almost his entire 
practice." To the petition a demurrer was interposed, the basis of the 
demurrer being that the allegations of the petition showed that the plain- 
tiff was in reality practicing medicine without having complied with the 
provisions of the statute regulating admission to practice. It was claimed, 
therefore, that there was probable cause for the arrest and prosecution. 

An essential question to be decided was as to whether or not the facts 
set forth in the petition showed that the plaintiff was engaged in the prac- 
tice of medicine, as that term is used and denned in the statutes of the 
state. The majority of the reviewing court found that they did not and that, 
therefore, they did not show that he was violating the law regulating the prac- 
tice of medicine in the state, but that, notwithstanding this conclusion, plaintiff 
could not sustain his action for malicious prosecution and false imprisonment, 
because "the question of law involved was sufficiently in doubt, in its applica- 
tion to his practice, to fully warrant a legal investigation of the question," the 
court saying that the defendant in instituting the criminal prosecution "was 
fully justified by the existence of probable cause" and that his act was without 
malice and in behalf of the public. 

The argument upon which the conclusion of the majority of the court 
that the plaintiff was not practicing medicine, was based, involved a con- 
struction of that part of the medical law of the state that undertakes to 
define the practice of medicine. "The words 'practice medicine' shall 
mean," says the statute, "to suggest, recommend, prescribe or direct, for 
the use of any person, any drug, medicine, appliance, apparatus, or other 
agency, whether material or not material, for the cure, relief, or palliation 
of any ailment or disease of the mind or body, or for the cure or relief 
of any wound, fracture, or other bodily injury or any deformity, after 
having received or with the intent of receiving therefor, either directly or 
indirectly, any bonus, gift, or compensation." 1 Codes of Georgia, 1895, 
§ 1478. It is declared further in § 1490 that "any person shall be regarded 
as practicing medicine or surgery, within the meaning of this article, who 
shall prescribe for the sick or those in need of medicine or surgical aid, and 
shall charge or receive therefor money or other compensation, or consider- 
ation, directly or indirectly." The statutes of the state recognize only 
three systems or schools of medicine, in that they provide only for the 
qualification of practitioners according to the requirements of the regular, 
the homoeopathic and the eclectic schools respectively. 1 Codes of Georgia, 
1895, § 1482. The plaintiff had not qualified as a practitioner of either of 
those schools. 

The argument of the majority opinion is, first, that as the statutes provide 
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for the admission to practice of those only who have prepared themselves 
according to the principles of some one of the schools recognized in the 
statutes, the object of the statutes is to protect the public from inadequately 
trained practitioners of those schools; in other words, "that only those 
who propose to practice medicine by one of the schools or systems recog- 
nized by the statutes of this state are required to have a license." And, 
secondly, it is contended in this opinion that the plaintiff, expressly dis- 
claiming, as he did, the use of medicine in any form whatever, in his 
treatment of disease, did not by his practice bring himself within the defini- 
tion of the practice of medicine contained in the statute given above. The 
words "or other agency," in the statute, following the words "drug, medi- 
cine, appliance, apparatus," it is argued, must mean an agency of like 
nature; that the word "agency" must be limited by the associated words. 
And in answer to the claim that such limitation would be improper, in view 
of the qualifying words immediately following the word "agency," namely, 
"whether material or not material," the majority opinion argues that while 
"it may be conceded that the words 'material or not material' are suffi- 
ciently broad to include at least every human or natural agency," it cannot 
with reason be contended that it was the intention of the legislation by the 
use of these words to bring within the provisions of the statute an agency 
that operates entirely independent of drugs and medicines and particularly 
one that is claimed by those who apply it to be divine or supernatural. "It 
is true," says the opinion, "that faith on the part of the sick is a potent 
influence in all treatment of disease; but can it be said that faith is an 
agency? Are the sick who may be cured by magnetism, mesmerism, or 
hypnotism cured by any medical agency; or is an answer to prayer such an 
agency and the person who prays practicing medicine? We cannot believe 
that the legislature intended to include in the practice of medicine what 
may be called psycho-therapeutics, or any form of the treatment of the 
sick which makes faith the curative agent. * * * The word 'agency,' 
even as qualified by the words 'material or not material,' was intended by 
the legislature to mean a substance of the general character of a drug or 
medicine, or surgical apparatus or appliance, the obvious purpose being 
to protect society against the evils which might result from the use of 
drugs and medicines by the ignorant and unskillful." The majority opinion 
calls attention to the fact that the construction of the statute urged by the 
attorneys for the defendant would bring within the statute practitioners of 
osteopathy and the further fact that several courts of last resort have held 
statutes similar to the one under consideration not to include such prac- 
titioners, the basis of the holding being the argument that it is incon- 
sistent and illogical to contend that a method of treatment that absolutely 
excludes medicine and surgery from its pathology should be within the pro- 
visions of a statute that purports to regulate the practice of medicine and 
surgery. The cases cited in the opinion certainly hold that osteopathic prac- 
titioners are not within the medical statutes of the states in which the cases 
arose, and the wording of those statutes, so far as they are descriptive of what 
should be regarded as the practice of medicine, is not essentially different 
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from the wording of that part of the statute under consideration that is 
descriptive of the same thing. The cases cited undoubtedly support the 
reasoning and conclusions of the majority opinion. Other cases that tend 
to support the doctrine of the opinion, but which are not cited therein, are 
the following: State v. Lawson (Del. 1907), 65 Atl. Rep. 593, in which 
it is held that treatment by hypnotism or massage is not within a statute 
declaring a person to be a physician within the meaning of the act "whose 
business it is for fee and reward to prescribe remedies," etc., etc.; Kansas 
City v. Baird, 92 Mo. App. 204, in which it is held that a person practicing 
christian science is not within a statute providing that one "shall be 
regarded as practicing medicine * * * who shall profess publicly to be 
a physician and to prescribe for the sick." See, also, Evans v. State, 9 Ohio 
Dec. (Sup. C. P.) 222, 6 Ohio N. P. 129; Regina v. Stewart, 17 Ont. 4; 
State v. Herring, 70 N. J. L. 34, 56 Atl. Rep. 670. 

Opposed to the strict construction of the statute that we find in the 
majority opinion is the more liberal and, as it seems to the writer, the 
more reasonable and logical construction given to it by PowElX, J., in what 
is essentially a' dissenting opinion. His argument is that the legislative intent 
must have been to protect the public, all of the public, not only from the 
ignorance and fraud of those who are attempting to practice without author- 
ity according to the methods of schools that are recognized by the law, but, 
also, of those who are attempting to practice without license according to 
any method or system or without method or system, because such intent 
is clearly indicated by the words of the statute that define what shall be 
regarded as practicing medicine. The qualifying words that immediately 
follow the word "agency" in the statute, namely, "whether material or not 
material," must have been introduced, according to Judge PowEiX, with 
the distinct purpose of making the statute reach all possible kinds of prac- 
tice. If the definition had omitted these words, he says, "then the word 
'agency,' under the rule of construction denoted by the phrase 'nosciter a 
sociis,' would be held to mean some agency of the same nature as drugs, 
medicines and appliances, all of which are material agencies; but with the 
palpable purpose of forbidding any such construction, the legislature added 
the words 'whether material or not material.' Since in the practice of medi- 
cine, as popularly understood, and as regulated by the statutes of most 
states, only material agencies are used, it becomes manifest that the object 
of our statute was to regulate not only the ordinary practice of medicine, 
as it is usually subjected to regulation, but also every imaginable practice 
by which human ingenuity should be likely to undertake to palliate or cure." 

An argument in favor of a liberal construction of a law like the one 
under examination may be drawn from the fact that such laws are passed 
undoubtedly with the idea that they are to serve as a protection to all 
classes of people from ignorant pretenders, whatever may be the form of 
the pretense. Common observation ought to convince one that there is 
quite as much necessity for protection from the results of superstitious 
practices in connection with the treatment of disease as from the pretentious 
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claims and irregular practices of quacks whose remedies are material. That 
the tendency in the courts at the present time is toward a liberal construc- 
tion of the medical statutes, whenever such construction is possible, is quite 
apparent. It has been held, for example, that osteopathy is the practice 
of medicine within the medical acts of Alabama, Nebraska and Illinois. See 
Bragg v. State, 134 Ala. 165, 32 South. Rep. 767 ; Ligon v. State, 145 Ala. 659, 
39 South. Rep. 662; Little v. State, 60 Neb. 749; People v. Gordon, 194 111. 
560. In Ohio, while the Supreme Court in the case of State v. Liffring, 61 
Ohio St. 39, held that the practice of osteopathy was not within the med- 
ical statute then in force, which provided that one should be regarded as 
practicing medicine who should "for a fee prescribe, direct or recommend 
for the use of any person any drug or medicine, or other agency" for the 
treatment, cure or relief of disease, etc., the word "agency" being limited 
in its meaning by the associated words "drug or medicine," yet in the sub- 
sequent case of State v. Gravett, 65 Ohio St. 289, the same court held the 
practice of osteopathy to be within the amended medical statute which pro- 
vided that one should be regarded as practicing medicine within the mean- 
ing of the act who prescribes or recommends for a fee for like use "any 
drug, medicine, appliance, application, operation or treatment, of whatever 
nature, for the cure or relief," etc., etc. For notes upon statutes regulating 
the practice of medicine, with particular reference to the practice of 
osteopathy, 1 Mich. L. Rev., pp. 309-315; 2 Mich. L. Rev. pp. 51-53. In 
People v. Allcutt, 117 N. Y. App. Div. 546 (affirmed 189 N. Y. 517, 81 N. E. 
Rep. 1 171), it was held that one practicing what he called "mechano neural 
therapy," a non-medical system of practice, was within the law regulating 
the practice of medicine and surgery. See, also, O'Neil v. State, 115 Tenn. 
427, 3 L. R. A. (N. S.) 762, and note in whicn reference will be found to 
several cases that indicate a tendency toward a liberal construction of the 
medical acts. Moreover, a reference to recent legislation upon the subject 
will reveal a decided tendency to use comprehensive and far-reaching terms 
in describing what shall be regarded as the practice of medicine. 

H. B. H. 



The Extent of the Land to Which a Mechanics' Lien Attaches. — 
The statutes of the various states which define the scope and extent of 
mechanics' liens differ somewhat in respect to the quantity of land subject 
to such lien. Some arbitrarily limit it to a specified number of city lots 
or acres, but many statutes provide that the lien shall attach to the lot or 
land upon which the building or other improvement is situated, or to so 
much contiguous land as is necessary for the convenient use of the building. 
In most cases no difficulty arises in applying these provisions, but the terms 
are evidently loose and general, and it is frequently a very nice question 
how much contiguous land shall be subject to the lien. 

A recent decision in Michigan has dealt with one of these difficult cases. 
Outside the city of Jackson there is a sand-hill, which was plotted into city 
lots by some ambitious promoter. Subsequently a company was formed to 



